TOWN OF CONCORD TOWN BOARD MEETING

March 10, 2011

7:00 p.m.

MEETING CALLED TO ORDER BY GARY A. EPPOLITO, SUPERVISOR.

PRESENT:
GARY A. EPPOLITO, SUPERVISOR



JAMES M. KREZMIEN, COUNCILMAN



WILLIAM F. SNYDER, III, COUNCILMAN



PAUL F. SALZLER, COUNCILMAN



DEBORAH A. KING, COUNCILWOMAN



ALSO PRESENT:
M. BETH BOLT, TOWN CLERK






DENNIS M. DAINS, HWY SUPT

MICHAEL BARONE, TOWN ATTN





DAN SPITZER, ATTN.





GEORGE DONHAUSER






CAROLYN ROBINSON





ALL OTHERS LISTED AT END OF MINUTES 


INVOCATION DELIVERED BY TOWN CLERK BOLT.  

PLEDGE TO THE FLAG LED BY SUPERVISOR EPPOLITO. 

ITEM #1.  
CONCERNED GROUP ON DRILLING TO ADDRESS THE BOARD.




Supervisor Eppolito informed those present that they would be allowed to speak for a certain amount of time.  Mr. Don Shelters asked if any of the Board had looked at the video that he had given them last month.  Supervisor Eppolito stated that the Board is still studying this issue.  Ms. Able asked how they studied the issue on experience?  Supervisor Eppolito noted that two Planning Board members are attending an all day seminar on this.  We are receiving legal advice also.  Ms. Able asked if the Board had a stance yet?  Supervisor Eppolito informed them that he had attended one of their sessions with Senator Gallivan’s staff.  He drafted a resolution that answers a lot of their questions and the Board is in agreement.  But, this is not a power of law.  He feels that the Board could not legally pass a law that would stand up in court.  That is his opinion, but the resolution would be sent to all the representatives.  (He presented a copy to the group.)  Ms. Able presented the Board with an article of what a mayor in Maryland did on hydrofracking.  She read from a statement in the article.  



Kathy Lawrence addressed the Board on the water issue.  She lives a mile down the road from the fracking pit and her water is questionable.  Adjacent property was addressed in the supervisor’s resolution, but she would not be covered.  She had white film on her dishes or silverware.  She felt that other people should be considered, too.  She questioned Springville water; was it tested for this?  Mr. Dan Spitzer, special counsel for the Town on this matter, stated that Springville water supply is tested quite regularly and their reports are online.  Every public water system in the country is required to put their system online.  To his knowledge, there has never been a violation of any kind.  He noted that the Craneridge water system is tested also by a private company, but not as regularly, and are also publicly available.  Mr. Spitzer noted that for private wells, it is a unit is the properties where all the gas reserves could be coming from.  The resolution is asking the DEC to make sure that anybody’s wells that could be affected by any drilling within the unit, and therefore, would include anyone a mile down the road, be checked.

Mrs. Lawrence thanked Mr. Spitzer and the Board.  She asked how the DEC does this.

Mr. Spitzer explained this to her.  Supervisor Eppolito noted that he has been working with Senator Gallivan for legislation that addresses this.  Mr. Spitzer stated that there is a moratorium by the state that ends in July.  They are the ones who make the rules.  Mr. Shelters stated that the moratorium is on horizontal fracking only.  Right now they are vertical fracking right here in town.  He stated that there is an open frack pit right down the road.  When it rains and the snow melts, it overflows into the streams.  He asked how do you address this?  Mr. Spitzer stated that the resolution addresses this and the only people that have authority is the state government.  Towns have no authority.  According 
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to Mr. Spitzer, in his legal opinion, towns cannot regulate the methodology of mining, period.  Ms. Able stated that unless it is causing harm to your residents or your property.  That is where the law is different and in their favor.  Mr. Spitzer stated that it is not.  You could sue for violations if somebody caused you damage.  The town cannot tell you no in the mining industry. In terms of methodology of mining, of any kind of mines, only NY state has the authority to regulate it.  The town does not have the right to take action against even dangerous activities that the state has licensed in the mining industry.  Mr. Spitzer stated that he would talk to anyone after the meeting.  Supervisor Eppolito stated that the Board was here to listen and take opinions, but the meeting needed to continue.  Mrs. Lawrence asked about Buffalo and their ban on hydrofracking.  Mr. Spitzer noted that Buffalo said is we own our own sewer plant and no one can bring that fluid to their plant.  That is different than the town saying that a private person can’t do hydrofracking on their property.  If the town owned a sewer plant, they would have the right to say what Buffalo did.  



Mrs. Laurie Tokarsky presented an article from the NY Times to the Board.  It was on the front page.  It dealt with this issue.  Supervisor Eppolito noted that this is the type of information that should be sent to the state legislators.  Mrs. Tokarsky also asked about the condition of Morse Road.  Supt. Dains informed her that it is a County road the town only plows and sands it.  The road sign is down.  Supt. Dains noted that he will pass this along to the County.  Mrs. Tokarsky stated that she is concerned about the tonnage limit.  The road is not in good shape.  She presented pictures to the Board.  Supt. Dains noted that you cannot stop a truck from making a local delivery.  If it is mining, it is a local delivery.  It is the County issue and Supt. Dains will contact the state weights and measures.  Supervisor Eppolito noted that he is in constant communication with the County about the condition of their roads.  They have not been kept up.  Discussion on road conditions throughout the town.  



Mr. Dave Sion asked the Board’s position on this issue.  Supervisor Eppolito stated that he had given his opinion that he was in favor of safe drilling.  



Mr. James Burnett, Lawtons, has gas bubbles in his water.  He does not drink the water.  There is one Collins family that has been having trouble with their water.  Supervisor Eppolito noted that the Board had been made aware of this.  Mr. Burnett asked what is his definition of safe fracking?  Supervisor Eppolito did not want to debate this with him now.  Fracking, vertical, has been done for at least 50 years.  Councilman Snyder stated that traditional vertical well drilling, which includes fracking, can be done safely.  



A lady, who did not identify herself, stated that the towns have to work together and we have to start somewhere.  The towns have to say that it is hurting our wells.  Work with the other towns.  Councilman Salzler stated that the place to start is to not sign your lease.  She is talking about people that have signed their lease across the street from her.  What is she going to do?



Mr. Burnett stated that the solution, according to him, is to block the companies on a municipal level.  He challenged the Board to make those companies responsible.  Try to put up a road block.  An alternate is to use cow manure which could eliminate gas drilling.  



A lady, not identified, asked does the town have any authority where they pick up their water or hydrofracking for disposal?  Mr. Spitzer stated that it depends on if you have a state water system.  The DEC has control.  



Mr. Spitzer noted that Maryland and Pennsylvania have very different systems of government.  Councilman Krezmien questioned why a mayor in Maryland was speaking for towns and using a statement written by someone in Pennsylvania.



Mr. Mark Sasse, West Seneca, grew up in Springville.  He noted that safe gas drilling was discussed.  The ground sifts, minor earthquakes occur, if a safe well was drilled, a pipe can crack.  If gotten into the water table, like in Pennsylvania, Wyoming and other states, than what?  We are asking the town to protect its residents now.



Mr. Nate Buckley stated that it is legally feasible to take a ban through an organization named Cell Def.  He suggested a communication with them.  Wales Town Board has talked to them on the law they were proposing.  He asked the Board to take a stand.
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Mr. Timothy Hoare, Concord, asked if there were towns in Pennsylvania that were basically closed because they had no water?  Supervisor Eppolito did not know.  Mr. Hoare stated that that would be the result if the Board sat there and be quiet.          



Supervisor Eppolito thanked everyone for coming.  The Board would be passing the resolution presented earlier and will continue to lobby the senators and assemblyman.

ITEM #2.
APPROVAL OF MINUTES   



Motion by Councilman Salzler, seconded by Councilwoman King, to approve the following minutes as presented.  Councilwoman King, Councilmen Krezmien, Salzler & Snyder; Supervisor Eppolito, voting aye.  Carried.

a) Public Hearing re: Elected Assessor to Appointed – 2/10/2011.  

b)   Town Board Meeting – 2/10/2011.  



  c)    Bid Opening re: Fuel Bid – 2/28/2011 

ITEM #3.
PUBLIC COMMENT

a) Mr. Donhauser asked if anything had been done on the small business

home occupation.  It had been discussed a while ago.  The town attorney was to review this section.  Mr. Donhauser stated that it is in the code now.  There was an issue with a pottery home business operating on Morse Road.  The Town Board, at that time, had denied it.  Councilman Krezmien noted that, according to a brochure he had, there is a business operating on Morse Road.  Mr. Donhauser noted that they do not have a home occupation permit.  Discussion.  The supervisor and town attorney will review this. 

Motion by Councilman Salzler, seconded by Councilwoman King, to

close Public Comment.  Councilwoman King, Councilmen Krezmien, Salzler & Snyder; Supervisor Eppolito, voting aye.  Carried.

ITEM #4. 
MONTHLY REPORTS



Motion by Councilman Krezmien, seconded by Councilman Salzler, to approve the Monthly Reports, Items a-g.  Councilwoman King, Councilmen Krezmien, Salzler & Snyder; Supervisor Eppolito voting aye.  Carried.



a)  Code Enforcement Officer/Building Inspector Report

b)  Dog Control Officer  

     

c)  Nutrition Site 


d)  Judge Gibbin – January 2011


e)  Judge Gibbin – February 2011


f)  Judge Frank – January 2011


g)  Judge Frank – February 2011

h) Fire Department- Chief Dains informed the Board that they did receive

the FEMA grant for the radio upgrades.  Collins Center Department is the lead agency.

i) Highway Superintendent Report.  Hwy Supt Dains filed his written

report.



1)  Supt. Dains had gone to Albany for Advocacy Days.  They had several meetings with legislators.  He felt that they would be receptive to some of their concerns.  Part of the fuel tax is supposed to be dedicated for road repairs.  Out of that, local roads and bridges are to receive some of that too.  The state is not putting the monies where it should be.  Another issue is that the DOT had a 5-year plan.  CHIPS funding should be at $420 million.  It is at $363 million now.  Governor Cuomo stated that in his budget, CHIPS funding will maintain it at $363 million this year.  It has not gone through the 
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state or assembly.  They are in favor of this also, but still has to be voted on by them.    


5-f) Award Fuel Bid – Supt. Dains had received one bid from Griffith Energy as follows:

Griffith Energy



Mid-Grade Unleaded Gasoline



$3.1304**



Ultra Low Sulfur on Road Diesel Fuel               

$3.3606**



Winter Blended Ultra low sulfur diesel fuel


$3.5706**



Ultra low sulfur off road diesel fuel



$3.3606**


* Exclusive of any applicable taxes


** Fixed margin pricing above Buffalo rack price subject to daily fluctuation.

Supt. Dains was recommending the bid be awarded to Griffith Energy.  Motion by Councilman Krezmien, seconded by Councilwoman King, to award the fuel bid to Griffith Energy as recommended by the highway superintendent.  Councilwoman King, Councilmen Krezmien, Salzler & Snyder; Supervisor Eppolito, voting aye.  Carried.

a) Motion by Councilman Krezmien, seconded by Councilman Salzler, to receive and file the highway superintendent’s report.  Councilwoman King, Councilmen Krezmien, Salzler & Snyder; Supervisor Eppolito, voting aye.  Carried.

ITEM 5. 
NEW BUSINESS

a) Appropriation Transfers.  Appropriation transfers for March 10, 
2011 Board Meeting.  These are the final entries for the 2010 Budget.

1. Transfer $261.66 from A1110.42 Justice Juror Expense to A1110.40 Justice Supplies.

2. Transfer $1.10 from A1620.42 Building Maintenance to A1620.49 Building Maintenance.

3. Transfer $273.87 from A1990.4 Contingent to A5132.41 Garage Utilities.

4. Transfer $66.68 from A1990.4 Contingent to A5132.42 Garage Communications.

5. Transfer $28.54 from B9010.40 Zoning Supplies to B8010.41 Zoning CEO Cell Phone.

6. Transfer $33.60 from JV6772.42 Joint Van Repairs to JV6772.49 Joint Van Miscellaneous.

7. Transfer $111.36 from A1110.41 Justice Steno to A1110.1 Justice Personal Services.

8. Transfer $547.34 from A1355.40 Assessor Supplies to A1355.1 Assessor Personal Service.

9. Transfer $353.34 from A1410.1 Town Clerk Personal Services to A1410.40 Town Clerk Supplies.

10. Transfer $53.24 from A6410.49 Publicity Miscellaneous to A5182.4 Street Lighting.

11. We need to increase the payroll and social security lines for the Joint Van in the amount of $2,392.83, to be funded by the Unreserved Fund Balance.  The entry is:

Debit to JV599

$ 2,392.82

Credit to JV6772.1

$ 2,222.32

Credit to JV9030.8

$    170.51

12. Transfer $64.50 from L7410.49 Library Miscellaneous to L9030.8 

Social Security.

13. Transfer $875.00 from L7410.41 Professional Services to L7410.1

Personal Services.
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Motion by Councilman Krezmien, seconded by Councilman Salzler, to approve the final entries for the 2010 Budget, as prepared by the bookkeeper.  Councilwoman King, Councilmen Krezmien, Salzler & Snyder; Supervisor Eppolito, voting aye.  Carried.

b) Audit of the Bills.  Supervisor Eppolito stated that these bills were 

audited by Councilman Krezmien, and reviewed by the Board. 



General Fund A, abstract 3, bills 175-241



General Fund B, abstract 3, bills 242-248



Library Fund, abstract 3, bills 249-254



Fire Protection, abstract 3, bills 255-260



Joint Van, abstract 3, bills 261-263



Joint Youth, abstract 3, bills 264-265



Craneridge Water, abstract 3, bill 266



Craneridge Sewer, abstract 3, bills 267-272

Highway DA, abstract 3, None



Highway DB, abstract 3, bills 273-294 


Kissing Bridge Water, abstract 3, bill 295 


Kissing Bridge Sewer, abstract 3, bill 296



Trevett Rd. Water, abstract 3, bills 297-298






Trust & Agency, abstract 3, bills 299-301



Capital, abstract 3, None


Motion made by Councilman Krezmien, seconded by Councilwoman King, to approve the bills as presented.  Councilwoman King, Councilmen Krezmien, Salzler & Snyder; Supervisor Eppolito, voting aye.  Carried.

c) Freed Maxick & Battaglia, PC  –  Supervisor Eppolito had submitted

the proposal from Freed Maxick & Battaglia, PC for their audit of the town’s funds.  The town attorney was recommending that the Board approve their proposal.  Motion by Councilman Krezmien, seconded by Councilman Snyder, to authorize the Supervisor to sign the agreement with Freed Maxick & Battaglia, PC for audit services for the town. Councilwoman King, Councilmen Krezmien, Salzler & Snyder; Supervisor Eppolito, voting aye.  Carried.

d) Authorize Supervisor to obtain RFP’s for mowing  - 

Motion made by Councilman Snyder, seconded by Councilwoman King, to authorize Supervisor Eppolito to obtain RFP’s for mowing for the Spaulding Road Cemetery, starting Memorial Day.  Councilwoman King, Councilmen Krezmien, Salzler & Snyder; Supervisor Eppolito, voting aye.  Carried.



e) Authorize Town Clerk to advertise for Spring/Fall Trash pickup -   

Motion by Councilman Salzler, seconded by Councilman Snyder, to authorize the Town Clerk to advertise for sealed bids for a Spring/Fall trash pickup, for the same May date (Mother’s Day week) and the same Fall date (October 18th week).  Councilwoman King, Councilmen Krezmien, Salzler & Snyder; Supervisor Eppolito voting aye.  Carried.

g) Dog Control Officer Conference – DCO Robinson requested
permission to attend a dog control seminar from April 12-13, 2011.  It was in Webster, NY.  Motion by Councilman Snyder, seconded by Councilwoman King, to grant permission to the Dog Control Officer to attend a seminar in Webster from April 12-13, 2011.    

h) Parss Trailer Park Permit – Town Clerk Bolt noted that she had

received the fee for the Parss Trailer Park Permit of $200.00.  CEO Atkinson had already done an inspection.  Motion by Councilman Salzler, seconded by Councilwoman King, to approve the Parss Trailer Park Permit.  Councilwoman King, Councilmen Krezmien, Salzler & Snyder; Supervisor Eppolito, voting aye.  Carried.
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i)  Town Hall Rental –Town Clerk Bolt had a request from a Child & Family Services that would like to use the town hall to hold a session on domestic abuse 

limited to invitation for 4 nights in May and June.  Those nights are available.  The Board was in agreement for their use of the hall at no fee. 


j)  Spayed/Neutered Resolution to Oppose $1.00 fee – Town Clerk Bolt asked the Board if they wanted to adopt a resolution opposing the $1.00 fee for spayed/neutered animals.  Councilman Krezmien moved the adoption of Resolution 9,

seconded by Councilman Salzler:


WHEREAS, The State of New York, Department of Agriculture, has always imposed a three dollar surcharge to be added to the license fee for unspayed and unneutered dogs, and


WHEREAS, This three dollar surcharge, paid by owners of intact dogs was then used to control dog populations by funding spay/neuter programs, thereby putting the cost of such programs on those who choose to keep their dogs intact, and


WHEREAS, Responsible dog owners who have sterilized their dogs through spaying or neutering, were, therefore, able to enjoy a reduced licensing fee, exempt from spay/neuter fees of any kind, and


WHEREAS, The State of New York, Department of Agriculture, as of January 1, 2011, has transferred dog licensing to the local Government level, while maintaining the original three dollar spay and neuter fee, now called a spay/neuter surcharge, AND imposing a new spay and neuter surcharge of one dollar to be added to the licensing fee of each altered dog


NOW, THEREFORE BE IT


RESOLVED, The Town of Concord Town Board opposes the imposition of a new spay/neuter surcharge meant for owners who have responsibly sterilized their dogs, thereby contributing to the State of New York’s dog population, and


BE IT FURTHER RESOLVED, The Town of Concord Town Board will make its opposition known with the adoption of this Resolution which will be forwarded to the Governor of the State of New York, the Western New York Delegation, the County of Erie, and the Commissioner of NYS Department of Agriculture, Patrick Hooker.

Voting as follows:


Councilwoman King

Aye


Councilman Krezmien
Aye


Councilman Salzler

Aye


Councilman Snyder

Aye


Supervisor Eppolitio

Aye



k)  Fracking Resolution – Supervisor Eppolito had drafted a resolution for the Board’s consideration.  The Board was in agreement.  Supervisor Eppolito moved the adoption of Resolution 10, seconded by Councilman Krezmien:

WHEREAS, The Concord Town Board recognizes the need for adequate supplies of fossil fuels including sufficient supplies of gas, oil, and coal; and
WHEREAS, While the Board acknowledges this need, it also recognizes the fact that mining for natural resources must be conducted in a manner that protects our environment 
NOW, THEREFORE BE IT RESOLVED,  The Town Board of the Town of Concord calls upon Governor Cuomo and the Legislature of the State of New York to continue the moratorium on” horizontal fracking” until such time that it can be determined that this process causes no discernable harm to our environment, and

BE IT FURTHER RESOLVED, We ask the Department of Environmental Conservation (DEC)  be directed to require all companies “fracking for natural gas” in New York State be required to complete the following:
(a) Test all water wells on properties adjacent to property upon which “fracking” is to occur and provide the results of those tests to all property owners and the local municipality;
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(b) Provide a Bond sufficient enough to correct any damage to water wells or any other private and/or public property should such damage occur;

(c)  Reclaim and reuse as much of “fracking water” as possible, and dispose of any unusable water in an environmentally safe manner;

(d) Make full disclosure of all chemicals to be used in the “fracking process”;

(e) Cease the utilization of holding ponds where “fracking water” could seep into water tables, and

BE IT FURTHER RESOLVED,The Town Board of the Town of Concord calls
upon the Legislature of the State of New York to enact the following changes to further insure safeguarding our environment:
(a) Provide the Dep. of Environmental Conservation with adequate personnel to monitor, inspect, and license all wells;

(b) Allow local communities a voice in the licensing process much like they have in gravel mining; and 

(c) Consider a limit on the number of natural gas wells in a given geographic area.
Voting as follows:


Councilwoman King

Aye


Councilman Krezmien
Aye


Councilman Salzler

Aye


Councilman Snyder

Nay


Supervisor Eppolitio

Aye

ITEM # 6.
OLD BUSINESS


a)  Assessor Position – Joseph Maciejewski – Supervisor Eppolito had received a letter from Mr. Maciejewski, as he was not able to be in attendance.  The County was in favor of this.  Discussion on mandatory and permissive referendums.

Tn. Attn. Barone informed the Board that they could have it subject to a mandatory or permissive referendum or no referendum.  The proposed law states a permissive referendum.  If 10% of the voters who voted in the last gubernatorial election sign a petition, it would then go for a vote.  Supervisor Eppolito noted that a public hearing had been held.  If there would be a change to the law presented, another hearing would have to be held.  Councilman Snyder had no problem changing the assessor position to be appointed but he had spoken with people who did not like that they could not make that decision.  Councilwoman King felt the same way.  Those she had spoken with also wanted to have a say in abolishing an elected position.  She, too, did not have an issue with it being appointed.  Councilman Krezmien is agreed with an appointed assessor.  Councilman Salzler felt as Councilman Snyder and Councilwoman King did.  Councilman Snyder moved to amend the proposed law to read mandatory referendum, not permissive.  Councilwoman King felt that it should be published and made known to the residents. An article would be written for the Journal.  A petition could be located in the town clerk’s and supervisor’s offices to allow the residents the opportunity to vote on this.  Further discussion.  It was decided to leave the proposed law as it is written. Councilman Snyder rescinded his motion.  Councilman Snyder moved the adoption of Resolution     , seconded by Councilman Salzler:



WHEREAS, A Public Hearing had been held on Thursday, February 10, 2011, and



WHEREAS, The Town Board of the Town of Concord does hereby adopt Local Law No. 1 of 2011 entitled “ 

b)  Mr. Donhauser asked if the town attorney had reviewed the Triple R

Properties and the Zylinski gravel pits.  The question had been raised that Zylinski’s had sold the mine yet they had applied for a permit.  Triple R Properties were not familiar 

to the DEC.  Mr. Donhauser noted that Triple R Properties had been the Russo pit.

The town attorney will look into this further.

ITEM #7.
CONSENT AGENDA  
a) American Red Cross

b) Erie Co. Water Quality Committee 1/26/11 Minutes

c) WNY – Southtowns Scenic Byway

d) WNY Dairy/Agricultural Festival Minutes 2/8/11

e)  Control Center Advisory Board Minutes 2/17/11

Motion made by Councilman Krezmien, seconded by Councilman Salzler,

to accept the Consent Agenda, Item a-e.  Councilwoman King, Councilmen Krezmien, Salzler & Snyder; Supervisor Eppolito voting aye.  Carried.  

ITEM #8.
EXECUTIVE SESSION


None was required.

ITEM #9.
COUNCILMAN NOTES



a)  Councilman Salzler had been in contact with a Planning Board member and he would like to ask that a conference call could be allowed at their meeting if a member could not be present.  Town Clerk Bolt noted that it is a policy that they can only miss so many meetings a year, possibly three.  One of that board’s members is out of state during the winter and cannot attend.  Councilman Salzler had been told that a conference call was being done at the meetings now.  He wanted it to be allowed.  Mr. Donhauser stated that no conference call had occurred during the meetings.  The member calls the chairman prior to the meeting.  Supervisor Eppolito felt that this should be discussed in executive session.  Councilman Salzler and the supervisor will discuss this with the chairman. 
b) Councilwoman King asked the Board if they wanted to participate in

the Relay for Life.  Help will be needed to sit at the booth.  Supervisor Eppolito has asked his wife to make a quilt to raffle.

ITEM #10.
MOTION TO ADJOURN


Motion by Councilman Krezmien, seconded by Councilman Salzler, to adjourn the meeting at 8:40 p.m. in memory of:



Lucille A. Gibbin



Margaret M. Wiedemann



Christine Padasak



Lelia M. Kearney



Frances S. Kuhl



Donald F. Benz, Sr.



Elizabeth T. Barthel



Thomas P. Williamson





_______________________________________________





M. Beth Bolt

